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IN URGING that new rights should be 
extended to injured parties, litigants often 
argue—with occasional success—that 
every wrong should be redressed. The New 

York Court of Appeals assessed this expansive 
view of the law this past term when it decided 
whether negligent spoliation of evidence by a 
third party should give rise to an independent 
tort under New York law. In Ortega v. City 
of New York, a unanimous Court adopted a 
pragmatic approach to the question submitted, 
and observed that, “‘[w]hile it may seem that 
there should be a remedy for every wrong, this is 
an ideal limited perforce by the realities of this 
world.’”1 The Court rejected the opportunity 
to create a new cause of action of negligent 
spoliation of evidence.

In Ortega, a 1987 Ford minivan had burst 
into flames on Ocean Parkway in Brooklyn, 
causing severe burns to its occupants Castalia 
Ortega and Manuel Peralta. The vehicle 
was eventually brought to the New York 
City Police Department’s Auto Pound in 

Queens. Mr. Peralta secured an order from 
the Supreme Court to have the van preserved 
so he could inspect it.2 Although the auto 
pound was served with the preservation order, 
it followed its ordinary procedures and the van 
was destroyed.3

Ms. Ortega and Mr. Peralta chose not 
to commence suit against the vehicle’s 
manufacturer, the minivan’s previous owner, 
or the service station that had inspected the 
minivan. Rather, they sued the City of New 
York for the tort of negligent spoliation of 
evidence, predicated on the city’s alleged breach 
of its duty to preserve evidence. Plaintiffs also 
brought a claim for civil contempt based on the 
city’s failure to obey the court order.4

The trial court ruled that plaintiffs stated 
a claim for negligent spoliation of evidence, 
despite the “speculative nature of the causation 
and damages elements.”5 However, because Ms. 
Ortega failed to join in the special proceeding 
that led to the issuance of the preservation 
order, the Supreme Court ruled that the city 

owed no duty to Ms. Ortega, and her claim 
for negligent spoliation was dismissed. It 
also dismissed Mr. Peralta’s contempt claim 
on the grounds that claims for contempt are 
properly brought before the court that issues 
the order that had been allegedly violated.6 
The Appellate Division held that neither 
cause of action was viable. The Court of  
Appeals affirmed.7

In assessing first whether a new tort was 
needed to fill a void in the law, the Court 
reviewed the adequacy of sanctions and 
remedies already available to a litigant who 
is foreclosed from using evidence due to its 
spoliation. New York law, the Court found, 
confers broad discretion upon judges to deal 
with spoliation with an array of remedies that 
can be applied in a manner proportionate to 
the harm. Such relief ranges from an assessment 
of relevant costs to the creation of an adverse 
inference at trial, and even the “ultimate 
sanction of dismissing the action or striking 
responsive pleadings.”8

Such sanctions, however, are most 
appropriate when a litigant is responsible 
for spoliation. But discovery sanctions are 
ill-suited when the spoliator is a stranger to 
the proceedings. As the Court acknowledged, 
Ortega is emblematic of “unfortunate instances” 
when a non-party would breach its duty to 
preserve evidence, to the prejudice of a 
litigant.9 Moreover, the Court recognized that 
spoliation would leave some litigants without 
adequate redress. Discovery sanctions and even 
penalties for civil contempt might fall short 
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of providing full relief to the party that now 
has to do without vital proof.10

It was this limitation on the law’s reach 
against non-party spoliators that led the 
Court of Appeals in MetLife Auto & Home v. 
Joe Basil Chevrolet Inc.11 to consider in 2004 
whether a new tort should be instituted to 
address spoliation by non-parties. But, because 
plaintiff in MetLife Auto & Home had not 
established that the “party who destroyed the 
evidence owed plaintiff a duty to preserve it,” 
the Court left open for another day the issue of 
whether New York should recognize the tort of 
negligent spoliation.12 This necessary element 
of a duty to preserve was not lacking in Ortega, 
however, as the City of New York was subject 
to a preservation order obtained on behalf of 
Mr. Peralta with regard to the vehicle that was 
the alleged cause of the injuries.

Other Jurisdictions

While the question of creating this new tort 
was squarely presented to the Court for the 
first time in Ortega, several other jurisdictions 
already had decided whether to create such 
an independent tort. The Court of Appeals’ 
conclusions were heavily influenced by the 
body of law developed by other states. The 
Court observed that some states would require 
a plaintiff who brings a spoliation claim to 
demonstrate that the evidence was destroyed 
with malice or bad intent, while others require 
a showing by plaintiffs that the spoliation was 
the proximate cause of plaintiff ’s damages, as 
well as a showing of actual damages.13 The 
Court noted that, if it were to adopt the tort 
of negligent spoliation as had been adopted in 
many other states, plaintiffs in Ortega would 
not have satisfied those standards.14 Plaintiffs 
in Ortega pressed the Court to adopt liberal 
standards for the tort of negligent spoliation as 
adopted in West Virginia. According to West 
Virginia law, a plaintiff need not show that the 
evidence was destroyed maliciously. Moreover, a 
plaintiff who satisfies certain predicate elements 
under West Virginia’s law gets the benefit of 
a rebuttable presumption that the party who 
is deprived of the destroyed evidence “‘would 
have prevailed in the pending or potential 
litigation,’” and “the spoliator must compensate 
the plaintiff for any damages caused by the 
underlying tortfeasor, regardless of the nature 
or severity of the spoliator’s misconduct.”15

But the Court of Appeals was not persuaded 
to expand the bounds of New York tort law. 
The Court reviewed—and concurred with—
the analyses of various other courts in setting 
forth its rationale for maintaining New York’s 
status quo in this regard. For example, the New 
York Court of Appeals found the reasoning 
of California’s highest Court persuasive. 
That Court had held that no cause of action 

would lie against a non-party who destroyed 
evidence, even when spoliation was done 
intentionally, although other California courts 
had previously recognized a separate cause of 
action for spoliation.16

The Court of Appeals quoted the Supreme 
Court of California for the notion that, “‘[i]f 
existing [spoliation] remedies appear limited, 
that may well be because third party spoliation 
has not appeared to be a significant problem 
in our courts.’”17 Thus, adding to the Court 
of Appeals’ observation that the remedies 
available to New York state litigants both 
deter and remedy most instances of destruction 
of evidence, the Court invoked California’s 
experience with the tort as a basis to find that 
spoliation is not so pervasive as to warrant the 
creation of an entirely new claim.18

But the availability of meaningful remedies 
was not the sole rationale for the Court’s 
decision not to broaden New York’s tort 
law. The Court was persuaded by a “primary 
argument[]” that had been articulated by 
the Massachusetts Supreme Judicial Court 
in Fletcher v. Dorchester Mutual Insurance 
Co.,19 when that Court decried the “‘multiple 
levels of speculation’” that a finder of fact in 
a negligent spoliation case would have to 
employ.20 Adjudication of a spoliation case 
would require a jury to base its findings of 
causation and damages on the assumption 
that something that no longer exists and that 
cannot be evaluated would have changed the 
result of a fact finder in a separate case, despite 
the fact that the “‘precise nature of the original 
item’” cannot be proven.21 The Massachusetts 
Supreme Judicial Court itself had followed the 
reasoning of California’s Supreme Court, which 
had observed that a “‘jury could only speculate 
as to what the nature of the spoliated evidence 
was and what effect it might have had on the 
outcome of the underlying litigation.’”22

As the Court of Appeals noted, plaintiffs’ 
case in Ortega raised just those concerns. 
Although plaintiffs in Ortega argued that 
an “examination of the vehicle would have 
revealed either a design or manufacturing 
defect, improper maintenance or faulty repair 
services,” the Court countered that, among 
other possibilities, the fire could have damaged 
the van so badly that the cause of the fire 
would not have been able to be identified.23 
In response to plaintiffs’ contention that, if 
the van were not destroyed, plaintiffs “would 
have been able to obtain a judgment in the 
full amount of damages,” the Court observed 
that liability might have been apportioned 
among multiple tortfeasors and plaintiffs had 
no guarantee that they would have been able 
to collect their damages in full.24

Defendant’s status as a municipality 
provided yet another ground—based on public 
policy—for the Court to deny the proposed 

expansion of tort law. Because municipalities 
perform many functions relating to vehicles 
that have been in accidents, they “might 
prove unduly attractive defendants.”25 Thus, 
a separate tort based on negligent handling 
and the subsequent unavailability of evidence 
could “divert[] the focus away from the 
tortfeasors who actually caused the injury 
and the resultant damages.”26

While this public policy concern seems 
limited to cases in which a non-party municipal 
entity is alleged to have destroyed evidence, 
the Court’s emphasis on the avoidance of 
speculation strongly suggests that the holding 
in Ortega would not have been any different 
had the evidence been destroyed by a private 
party. Moreover, the Court’s rejection of a 
tort that would require a jury to engage in 
multiple levels of speculation indicates that 
the Court would have come to the same result 
even if the spoliation by the non-party had 
been intentional.27
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